
 
 
 
 
 
 
 
 
 
 
 
 
 
 
20 October 2020 
 
 
A meeting of the WAVERLEY LOCAL PLANNING PANEL will be held by video conference at: 
 
 

12.00 PM WEDNESDAY, 28 OCTOBER 2020 
 
 
QUORUM: Three Panel members. 
 
 
APOLOGIES:   By email to WLPP@waverley.nsw.gov.au 
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AGENDA 
 
 
 
WLPP-2010.A 
Apologies 
 
 
 
WLPP-2010.DI 
Declarations of Interest 
 
The Chair will call for any declarations of interest. 
 
 
 
WLPP-2010.1 PAGE 6 
427 Bronte Road, Bronte – Review of refusal for alterations and additions to a dwelling including 
enclosing existing garage boundary wall and constructing a new floor level within the existing 
dwelling   (DA-92/2020/1) 
 
Report dated 8 October 2020 from the Development and Building Unit.  
 
Recommendation:  That the application be refused for the reasons contained in the report. 
 
 
 
WLPP-2010.2 PAGE 34 
105 Military Road, Dover Heights – Modification to alter internal layout, including additional floor 
space to the rear, new gate, new bin area, and various other alterations.   (DA-425/2018/A) 
 
Report dated 8 October 2020 from the Development and Building Unit.  
 
Recommendation:  That the application be approved in accordance with the conditions contained in 
the report. 
 
 
 
WLPP-2010.3 PAGE 81 
4 Forest Knoll Avenue, Bondi Beach – Review of decision seeking alterations and additions to 
existing garage including a first floor studio addition and entry portico   (DA-70/2020/1) 
 
Report dated 13 October 2020 from the Development and Building Unit.  
 
Recommendation:  That the application be refused for the reasons contained in the report. 
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WLPP-2010.4 PAGE 112 
8/3 Pacific Avenue, Tamarama – Alterations and additions to unit 8 including internal 
reconfiguration, conversion of the roof space into an attic level with installation of skylights and 
amendment to strata plan   (DA-233/2020) 
 
Report dated 13 October 2020 from the Development and Building Unit.  
 
Recommendation:  That the application be approved in accordance with the conditions contained in 
the report. 
 
 
 
WLPP-2010.5 PAGE 166 
447 Bronte Road, Bronte – Demolition of existing dwelling, earthworks and construction of a part 
four, part five storey dwelling with integrated garage and swimming pool   (DA-131/2020) 
 
Report dated 13 October 2020 from the Development and Building Unit.  
 
Recommendation:  That the application be refused for the reasons contained in the report. 
 
 
 
WLPP-2010.6 PAGE 202 
5 Carlisle Street, Tamarama – Alterations and additions to the existing residential flat building 
including use of the garage as habitable space, and extension of the roof and balconies to the front 
and rear   (DA-68/2020) 
 
Report dated 15 October 2020 from the Development and Building Unit.  
 
Recommendation:  That the application be approved in accordance with the conditions contained in 
the report. 
 
 
 
WLPP-2010.7 PAGE 250 
3 Weonga Road, Dover Heights – Demolition of a dwelling and construction of a part two, part 
three storey dwelling with integrated parking and swimming pool to rear   (DA-241/2020) 
 
Report dated 16 September 2020 from the Development and Building Unit.   
 
Recommendation:  That the application be refused for the reasons contained in the report. 
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WLPP-2010.8 PAGE 290 
62 Military Road, Dover Heights – Substantial demolition works and alterations to the existing 
dwelling, to form a part two, part three storey dwelling with integrated parking, and new 
swimming pool at rear   (DA-212/2020) 
 
Report dated 16 October 2020 from the Development and Building Unit.   
 
Recommendation:  That the application be approved in accordance with the conditions contained in 
the report. 
 
 
 
WLPP-2010.9 PAGE 365 
12 Blake Street, Rose Bay – Demolition of existing dwelling and construction of two semi-detached 
dwellings including integrated garage, swimming pools at rear and boundary adjustment    
(DA-247/2020) 
 
Report dated 16 October 2020 from the Development and Building Unit.   
 
Recommendation:  That the application be approved in accordance with the conditions contained in 
the report. 
 
 
 
WLPP-2010.10 PAGE 454 
19 Darling Street, Bronte – Alterations and additions to semi-detached dwelling including 
substantial demolition works, rear extension, internal reconfiguration and first floor addition    
(DA-207/2020) 
 
Report dated 16 October 2020 from the Development and Building Unit.   
 
Recommendation:  That the application be approved in accordance with the conditions contained in 
the report. 
 
 
 
WLPP-2010.11 PAGE 503 
132 Hewlett Street, Bronte – Alterations and additions to the existing residential flat building 
including increase in roof height and pitch to accommodate ‘attic’ floor level   (DA-205/2020) 
 
Report dated 16 October 2020 from the Development and Building Unit.   
 
Recommendation:  That the application be refused for the reasons contained in the report. 
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WLPP-2010.12 PAGE 549 
Bondi Pavilion, Queen Elizabeth Drive, Bondi Beach – Modification including additional slab 
demolition, reconfiguration of plant and equipment, redesign of theatre, removal of solar panels, 
update to roof and various other alterations   (DA-105/2019/A) 
 
Report dated 19 October 2020 from the Development and Building Unit.   
 
Recommendation:  That the application be approved in accordance with the conditions contained in 
the report. 
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Report to the Waverley Local Planning Panel 

 

Medium Density Development  

 Application number DA-68/2020 

 Site address 5 Carlisle Street, Tamarama 

 Proposal Alterations and additions to the existing residential flat building including 
use of the garage as habitable space, and extension of the roof and 
balconies to the front and rear. 

 Date of lodgement 6 March 2020 

 Owner Proprietors of Strata Plan 3555 

 Applicant Mr C James 

 Submissions Four submissions 

 Cost of works $347 050 

 Issues Height, FSR 

 Recommendation That the application be APPROVED 

 Site Map 
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1. PREAMBLE 
 

1.1 Site and Surrounding Locality 
 
A site visit was carried out on 18 April 2020. 
 
The site is identified as SP 3555, known as 5 Carlisle Street, Tamarama. It is located on the northern 
side of Carlisle Street with secondary frontage to Dellview Lane.   
 
The site is rectangular in shape with a southern frontage to Carlisle Street measuring 12.19m, eastern 
and western side boundaries measuring 48.21m and 48.22m, respectively and northern frontage to 
Dellview Lane measuring 12.19m. The site has an area of 587.8m2 and falls from the rear towards the 
front by approximately 3.4m. 
 
The site is occupied by a part three and four-storey residential flat building with vehicular access 
provided from Dellview Lane to garages at the front and rear and informal parking around the site. 
 
The subject site is adjoined by four-storey residential flat buildings on either side and the rear of 
residential flat buildings to the rear. Dwellings and smaller scale residential flat buildings are located 
opposite the site on Carlisle Street. The locality is characterised by a variety of residential development, 
including semi-detached and detached dwellings and residential flat buildings. 
 

 
Figure 1: Subject site frontage 
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Figure 2: Site viewed from rear 

 
 
Figure 3: Site viewed from the rear (centre building) and adjoining properties 

204



 
 

1.2 Relevant History  
 
PD-33/2016: Alterations and additions to a residential flat building, including additional floor level with 
terraces and balcony additions and extensions. In summary, advice was provided in October 2016 as 
follows: 
 
The concept proposal is not supported. Accommodating an additional storey or attic floor to the building 
would be difficult to support on planning grounds. The building currently exceeds the height of buildings 
and FSR development standards under Waverley LEP 2012, which effectively demonstrates that an 
additional floor or attic level is not appropriate for the building. As such, in the form submitted, the 
application would likely be refused should a development application for the concept be pursued. 
 
Opportunities could be explored to accommodate an in-roof, attic addition that maintains the current 
roof profile of the existing residential flat building with minimal protrusions, such as dormer windows, 
and does not discernibly add to the perceived overall building bulk and scale of the development. The 
relevant criteria under the Building Code of Australia and the minimum ceiling height planning controls 
contained in section 2.20 of Part C2 of Waverley DCP 2012 should be taken into account when 
considering an in-roof, attic addition for the building in terms of achieving adequate internal amenity 
for all habitable areas of an attic level. 
  
The subject application was initially deferred after preliminary assessment on 18 June 2020 to address 
the following: 
 

Bulk and scale 
 
The site is subject to a floor space ratio (FSR) development standard of 0.6:1 under Waverley 
LEP 2012. The proposal increases the FSR of the overall development to 0.83:1, which exceeds 
the FSR development standard by 38%.  
 
As advised in the Pre-DA, there is limited scope to add to the building envelope of the existing 
development.  The current envelope of the building is beyond that envisaged for the subject site 
having regard to the height and FSR development standards applying to the site. Therefore, any 
discernible addition to the building will not be supported.  
 
In this regard, the additional floor space at the rear at levels 1 and 2 is not supported and must 
be deleted from the proposal. The Clause 4.6 Objection to the FSR development standard must 
be updated accordingly to include only the additional floor space at the lower ground floor level 
to Unit 1. 
 
Shadow Diagrams 
 
As previously advised in email correspondence, please provide corrected shadow diagrams 
showing the full extent of the overshadowing on all affected properties surrounding the site. 

 
Amended plans and documentation were received 28 August 2020 and notified to surrounding 
properties. Further information was requested on 3 September 2020 to address view impacts with all 
amended documentation provided to Council on 30 September 2020. 
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1.3 Proposal 
 
The proposal seeks consent for alterations and additions to the existing residential flat building 
specifically involving the following works: 
 
• Excavation of the existing garage below Unit 1 at the front of the building to convert to habitable 

space connected to Unit 1 above. Internal stairs, walls and windows/doors on the western, eastern 
and southern elevations at the lower ground floor level are also proposed. A new patio area 
accessed from the habitable space is proposed within part of the front setback of the site. 

• New storage areas at the lower ground floor level with a new door from the eastern elevation. 
• Extension of the existing front balconies at the upper levels, enlargement of the glazed doors to 

these balconies and the provision of privacy screening to part of each side boundary. 
• New balcony and glazed door on the eastern side elevation for Unit 2 at ground level. Stairs are 

proposed from the new balcony to the ground level.  
• New fence and gate within the eastern side setback. 
• New balconies and glazed doors at the rear at all levels above ground. 
• Extension of the hipped roof to provide glazed gable ends at the front and rear of the building. 
• Relocation of the gate and stairs from the front boundary.  
 

 
Figure 4: Photomontage of proposed front elevation 

 

 
Figure 5: Photomontage of proposed rear elevation 
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2. ASSESSMENT 
 
The following matters are to be considered in the assessment of this development application under 
section 4.15 of the Environmental Planning and Assessment Act 1979 (the Act). 
 

2.1 Planning Instruments and Development Control Plans 
 
The following is an assessment against relevant legislation, environmental planning instruments, 
including State environmental planning policies (SEPPs), and development control plans. 
 

2.1.1 SEPP (Building Sustainability Index – BASIX) 2004 
 
A BASIX Certificate has been submitted with the development application. 
 
The BASIX Certificate lists measures to satisfy BASIX requirements which have been incorporated into 
the proposal.  A standard condition is recommended ensuring the measures detailed in the BASIX 
Certificate are incorporated into the Construction Certificate drawings and implemented. 
 

2.1.2 SEPP 55 Remediation of Land 
 
There is no known history of contamination applicable to the site.  The subject site has historically been 
used for residential purposes.  Accordingly, site land contamination is considered unlikely and no 
further investigation is necessary. 
 

2.1.3 SEPP 65 Design Quality of Residential Apartment Development  
 
The SEPP applies to the substantial redevelopment or the substantial refurbishment of an existing 
residential flat building development. The amended proposal has been reduced to an additional 
habitable space, new roof form and balconies on the front and rear. These works are not considered 
to be substantial and as such SEPP 65 does not apply.  
 

2.1.4 Waverley Local Environmental Plan 2012 (Waverley LEP 2012) 
 
The relevant matters to be considered under the Waverley LEP 2012 for the proposed development 
are outlined below: 
 
Table 1: Waverley LEP 2012 Compliance Table 

Provision Compliance Comment 

Part 1 Preliminary 
1.2  Aims of plan 
 Yes 

The proposal is consistent with the aims of 
the LEP. 
 

Part 2 Permitted or prohibited development 
Land Use Table 

R3 Medium Density 
Residential Zone 

Yes 

The proposal is defined as a residential flat 
building, which is permitted with consent in 
the R3 zone. 
 
The proposal is consistent with the objectives 
of the zone. 
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Provision Compliance Comment 

Part 4 Principal development standards 
4.3  Height of buildings 

• 9.5m No 

The proposal has a maximum height of 12.2m 
exceeding the development standard by 2.7m 
or 28%. 
 

4.4  Floor space ratio 
• 0.6:1 

No 

The FSR of the existing building is 0.76:1. 
 
The proposal has an FSR of 0.81:1 exceeding 
the development standard by 120.6m2 or 
34%. 
 

4.6  Exceptions to development 
standards 

See 
discussion 

The application is accompanied by written 
requests pursuant to clause 4.6 of Waverley 
LEP 2012 to vary the FSR and height 
development standards. A detailed discussion 
of the variation to the development 
standards is presented below this table. 
 

Part 6 Additional local provisions 
6.1  Acid sulfate soils 

N/A 

The site is classified as zone 5 on the Acid 
Sulfate Soils map. 
 
Only minor excavation is proposed and as 
such acid sulfate soils are unlikely to be 
encountered.  
 

 
The following is a detailed discussion of the issues identified in the compliance table above in relation 
to the Waverley LEP 2012. 
 
Clause 4.6 Exceptions to Development Standards (Height) 
 
The application seeks to vary the height of buildings development standard in Clause 4.3 development 
standard in Clause 4.4.  
 
The site is subject to a maximum height control of 9.5m. The proposed development has a height of 
12.2m, exceeding the standard by 2.7m equating to a 28% variation.  
 
A written request has been submitted to Council in accordance with Clause 4.6(3)(a) and (b) of the 
Waverley Local Environmental Plan 2012 seeking to justify the contravention of the development 
standard by demonstrating: 
 
a) That compliance with the development standard is unreasonable or unnecessary in the 

circumstances of the case; and 
 

b) That there are sufficient environmental planning grounds to justify contravening the standard. 
 
A copy of the applicant’s written request has been provided to the Waverley Local Planning Panel for 
consideration.   
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Applicant’s Written Request - Clause 4.6(3)(a) and (b) 
 
The applicant seeks to justify the contravention of the height development standard on the following 
basis: 
 
a) That compliance with the development standard is unreasonable or unnecessary in the 

circumstances of the case: 
 
(i) The proposed variation to the building height standard is a result of the provision of a new 

roof form to the existing building above the 9.5m height limit. It should be noted that the 
existing building currently exceeds 9.5m. The proposed new roof form will result in building 
heights between 10.02m (north elevation) and 12.2m (south elevation) on the building, the 
equivalent of a 5.4% to 28% increase to the maximum permitted building height standard. 

(ii) The proposal does not result in a building that is higher than the existing building.  
(iii) The proposed building envelope and additional GFA is consistent with the existing building 

envelope of the adjoining dwellings and other similar development.  
(iv) The proposed design of the development achieves an appropriate built form in that it 

enhances the public domain, maintains the character of the streetscape, along with 
providing good internal amenity and outlook.  

(v) The proposal will maintain and enhance the residential amenity of the surrounding 
dwellings including their current levels of solar access, visual and acoustic privacy and 
ventilation. 

(vi) The proposal will enhance the existing open space on the site and give provision of a new 
landscaped garden for the benefit of residents.  

(vii) The new rear works (north elevation) are generally consistent with the existing building 
line setbacks of neighbouring properties.  

(viii) The new building has limited opportunity to overlook neighbouring habitable rooms.  
(ix) No impacts from the proposed dwellings are anticipated to neighbouring amenity, 

including to views enjoyed by neighbours.  
 

b) That there are sufficient environmental planning grounds to justify contravening the standard: 
 
(i) The proposed development is consistent with the underlying objectives of the standard for 

Building Heights and the R3 zone of WLEP 2012. 
(ii) The proposal will maintain and enhance the residential amenity of the surrounding 

dwellings including their current levels of solar access, visual and acoustic privacy and 
ventilation.  

(iii) The new rear works (north elevation) are generally consistent with the existing building 
line setbacks of neighbouring properties, and no loss of views are anticipated.  

(iv) The new building form and height has limited opportunity to overlook neighbouring 
habitable rooms.  

(v) No impacts from the proposed roof alterations are anticipated to neighbouring amenity, 
including to views enjoyed by neighbours.  

(vi) The proposed additional building height has also been provided in part as a result of the 
topography of the site (south elevation), which contributes to any exaggeration of 
exceeding building heights.  

(vii) The development of the extension and new roof form as a whole is intended to fit 
comfortably within the existing row of apartments in Carlisle Street and the streetscape in 
terms of scale and function. The proposed design of the extension will positively 
complement the existing character of the area.  
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(viii) The proposed design of the development achieves an appropriate built form in that it 
enhances the public domain, maintains the character of the streetscape, along with 
providing improved internal amenity and outlook. The proposal demonstrates a good 
quality designed addition which achieves the design standards for the locality.  

(ix) The proposed massing of the development is considered acceptable with regard to the 
height controls and intent for the locality, and appropriate building setbacks have been 
implemented and maintained.  

 
Consideration of Applicant’s Written Request - Clause 4.6(4) (a) (i) and (ii) 
 
Development consent must not be granted unless the consent authority is satisfied that: 
 
a) The applicant’s written request has adequately addressed the matters required to be 

demonstrated by subclause 3 of Clause 4.6 being that compliance with the development standard 
is unreasonable or unnecessary in the circumstances of the case, and that there are sufficient 
environmental planning grounds to justify contravening the standard; and 
 

b) The proposed development will be in the public interest because it is consistent with the objectives 
of the particular standard and the objectives for development within the zone in which the 
development is proposed to be carried out. 

 
Does the written request adequately address those issues at clause 4.6(3)(a)? 
 
It is considered that the applicant has adequately addressed that compliance with the standard is 
unreasonable or unnecessary in the circumstances of the case and has referenced one or more of the 
following justification as set out in Wehbe v Pittwater Council (2007) 156 LGERA 446: 
 
a) the objectives of the development standard are achieved notwithstanding non-compliance with 

the standard; 
b) to establish that the underlying objective or purpose is not relevant to the development with the 

consequence that compliance is unnecessary; 
c) to establish that the underlying objective or purpose would be defeated or thwarted if compliance 

was required with the consequence that compliance is unreasonable; 
d) to establish that the development standard has been virtually abandoned or destroyed by the 

Council’s own actions in granting consents departing from the standard and hence compliance 
with the standard is unnecessary and unreasonable; 

e) to establish that “the zoning of particular land” was “unreasonable or inappropriate” so that “a 
development standard appropriate for that zoning was also unreasonable or unnecessary as it 
applied to that land” and that “compliance with the standard in that case would also be 
unreasonable or unnecessary. 

 
Does the written request adequately address those issues at clause 4.6(3)(b)? 
 
The applicant has adequately addressed that there are sufficient environmental planning grounds to 
justify contravening the standard. 
 
The additional height is a result of extending the existing hipped roof further toward the front and the 
rear to form gable ends. The gable roof, in conjunction with the front and rear balconies, provides a 
more contemporary appearance to the building. The gable roof will improve the amenity of the 
apartments below by providing glazing to allow increased light and solar access to the living areas whilst 
also providing shelter from rain by extending over part of the balcony below.  
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The proposal will make a positive contribution to the streetscape by contemporising the appearance 
of a non-descript and dated building. The proposal will not result in unreasonable amenity impacts 
upon surrounding properties (discussed in detail in subsequent sections of this report).  
 
Is the development in the public interest? 
 
The proposed development will be in the public interest because it is consistent with both the 
objectives of the particular standard and the objectives for development within the zone in which the 
development is proposed to be carried out including;  
 
The objectives of the height development standard are as follows— 
 

(a) to establish limits on the overall height of development to preserve the environmental amenity of 
neighbouring properties and public spaces and, if appropriate, the sharing of views, 

(b) to increase development capacity within the Bondi Junction Centre to accommodate future retail 
and commercial floor space growth, 

(c) to accommodate taller buildings on land in Zone B3 Commercial Core of the Bondi Junction Centre 
and provide an appropriate transition in building heights surrounding that land, 

(d) to ensure that buildings are compatible with the height, bulk and scale of the desired future 
character of the locality and positively complement and contribute to the physical definition of the 
street network and public space. 

 
Objectives (b) and (c) are not relevant to the subject site. 
 
The proposal will not be higher than the RL of the existing building. The height variation is a result of 
extending an already non-compliant roof form to the front and the rear to provide a gable roof, rather 
than a hipped roof. The front gable will exceed the height development standard by 2.7m (28%) and 
the rear gable will exceed by 520mm (5.5%). This difference in the height is directly attributable to the 
slope of the site falling by 2m from the rear elevation to the front elevation.  
 
A view analysis was submitted by the Applicant which indicates that the view impact associated with 
the front gable will be minor (discussed in detail later in this report). Other amenity impacts are 
discussed in detail throughout this report and are found to be reasonable. It is noted that the 
overshadowing of adjoining properties is marginally increased due to the non-compliant roof height at 
the front of the building. Notwithstanding, the affected properties will continue to receive sufficient 
solar access as stipulated by the controls of the DCP.  
 
The subject site forms part of the character of this part of Carlisle Street, as do both adjoining buildings 
which are higher than the subject building. The building was constructed prior to the LEP limiting the 
height to 9.5m therefore, although the building is already beyond the height of that anticipated by the 
controls, the building exists and forms part of the character. The proposal is not seeking to add 
additional height by way of adding another storey, it is simply seeking to contemporise the existing roof 
of a dated building. The proposed new roof will introduce a beneficial design feature that will 
contribute to the desired future character of the area without unreasonably impacting upon the 
amenity of surrounding properties.  
 
Given the above analysis, the proposal is considered to be consistent with objectives (a) and (d). 
 
The proposal is consistent with the objectives of the R3 zone by contributing to the housing needs of 
the community and the range of housing types with a medium density residential environment.  
 
Conclusion 
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For the reasons provided above the requested variation to the height development standard is 
supported as the applicant's written request has adequately addressed the matters required to be 
addressed by cl 4.6 of the Waverley Local Environmental Plan 2012 and the proposed development 
would be in the public interest because it is consistent with the objectives of height development 
standard] and the R3 zone. 
 
Clause 4.6 Exceptions to Development Standards  (FSR) 
 
The application seeks to vary the floor space ratio (FSR) development standard in Clause 4.4.  
 
The site is subject to a maximum FSR control of 0.6:1. The proposed development has an FSR of 0.81:1, 
exceeding the standard by 120.6m2 equating to a 34% variation.  
 
A written request has been submitted to Council in accordance with Clause 4.6(3)(a) and (b) of the 
Waverley Local Environmental Plan 2012 seeking to justify the contravention of the development 
standard by demonstrating: 
 
a) That compliance with the development standard is unreasonable or unnecessary in the 

circumstances of the case; and 
 

b) That there are sufficient environmental planning grounds to justify contravening the standard. 
 
A copy of the applicant’s written request has been provided to the Waverley Local Planning Panel for 
consideration. 
 
Applicant’s Written Request - Clause 4.6(3)(a) and (b) 
 
The applicant seeks to justify the contravention of the FSR development standard on the following 
basis: 
 
a) That compliance with the development standard is unreasonable or unnecessary in the 

circumstances of the case: 
 
(i) It is noted the existing building already exceeds the 0.6:1 FSR standard, and therefore the 

overall increase in FSR is 5% above the existing FSR of the site. 
(ii) The proposal is consistent with the objectives of the development standard and the zoning. 
(iii) The proposed design of the development achieves an appropriate built form in that it 

enhances the public domain, maintains the character of the streetscape, along with 
providing good internal amenity and outlook.  

(iv) The proposal will maintain and enhance the residential amenity of the surrounding 
dwellings including their current levels of solar access, visual and acoustic privacy and 
ventilation.  

(v) The proposal will enhance the existing open space on the site and give provision of a new 
landscaped garden for the benefit of residents.  

(vi) The new rear works (north elevation) are generally consistent with the existing building 
line setbacks of neighbouring properties.  

(vii) The new building has limited opportunity to overlook neighbouring habitable rooms.  
(viii) No impacts from the proposed dwellings are anticipated to neighbouring amenity, 

including to views enjoyed by neighbours.  
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b) That there are sufficient environmental planning grounds to justify contravening the standard: 
 
(i) The proposed maximum FSR for the site of 0.81:1 is appropriate for an R3 Medium Density 

Residential zone that primarily consists of residential development.  
(ii) It should be considered that the site has a unique opportunity with dual street frontages to 

provide additional residential accommodation and improvements to the overall 
appearance of the building.  

(iii) The proposed building envelope is consistent with the existing building envelope of the 
adjoining buildings and other similar development.  

(iv) The bulk and scale of the proposal is consistent with this style of residential building which 
is common for residential areas.  

(v) The proposed roof form and additions provides an appropriate height, bulk and scale to 
the site. 

(vi) In light of the proposals contribution to achieving the desired future character of the area, 
a reduction of gross floor area would serve no material planning purpose, other than 
numerical compliance with a generic Council control.  

(vii) The proposal will add to delivering a mix of well-designed housing that meets the needs of 
Sydney’s growing population unique family dwellings to meet the changing population 
needs.  

(viii) The proposed development will not significantly impact on the amenity of adjoining 
occupiers. 

(ix) The proposed development will not result in any unreasonable privacy intrusion or loss of 
daylight access to adjacent properties and maintains adjoining developments views.  

 
Consideration of Applicant’s Written Request - Clause 4.6(4) (a) (i) and (ii) 
 
Development consent must not be granted unless the consent authority is satisfied that: 
 
c) The applicant’s written request has adequately addressed the matters required to be 

demonstrated by subclause 3 of Clause 4.6 being that compliance with the development standard 
is unreasonable or unnecessary in the circumstances of the case, and that there are sufficient 
environmental planning grounds to justify contravening the standard; and 
 

d) The proposed development will be in the public interest because it is consistent with the objectives 
of the particular standard and the objectives for development within the zone in which the 
development is proposed to be carried out. 

 
Does the written request adequately address those issues at clause 4.6(3)(a)? 
 
It is considered that the applicant has adequately addressed that compliance with the standard is 
unreasonable or unnecessary in the circumstances of the case and has referenced one or more of the 
following justification as set out in Wehbe v Pittwater Council (2007) 156 LGERA 446: 
 
f) the objectives of the development standard are achieved notwithstanding non-compliance with 

the standard; 
g) to establish that the underlying objective or purpose is not relevant to the development with the 

consequence that compliance is unnecessary; 
h) to establish that the underlying objective or purpose would be defeated or thwarted if compliance 

was required with the consequence that compliance is unreasonable; 
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i) to establish that the development standard has been virtually abandoned or destroyed by the 
Council’s own actions in granting consents departing from the standard and hence compliance 
with the standard is unnecessary and unreasonable; 

j) to establish that “the zoning of particular land” was “unreasonable or inappropriate” so that “a 
development standard appropriate for that zoning was also unreasonable or unnecessary as it 
applied to that land” and that “compliance with the standard in that case would also be 
unreasonable or unnecessary. 

 
Does the written request adequately address those issues at clause 4.6(3)(b)? 
 
The applicant has adequately addressed that there are sufficient environmental planning grounds to 
justify contravening the standard.  
 
The additional floor space is provided by way of changing the use of an existing garage at the lower 
ground level into habitable space connected to the unit above equating to an addition 30.13m2. The 
garage is accessed via a narrow driveway approximately 2.5m wide along the western boundary of the 
site. However, given the narrow width of this driveway, there is insufficient area to manoeuvre into the 
garage and as such, an informal space adjacent to the front setback within the driveway is used for the 
parking of vehicles, instead of the garage (refer to Figure 6). 
 
The conversion of the garage into habitable space will not result in a loss of parking as it cannot 
reasonably be used for parking. The additional floor space will be fully contained within the envelope 
of the building and will not result in increased height, bulk or scale. New windows will have outlook to 
the front and sides, however being at lower ground level, privacy impacts are minimal. There will be 
minimal impact upon the amenity of surrounding properties due to the additional floor space. 
 

 
Figure 6: Western side setback (existing driveway)  
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Is the development in the public interest? 
 
The proposed development will be in the public interest because it is consistent with both the 
objectives of the particular standard and the objectives for development within the zone in which the 
development is proposed to be carried out.  
 
The objectives of the FSR development standard are: 
 
(a) to ensure sufficient floor space can be accommodated within the Bondi Junction Centre to meet 

foreseeable future needs, 
(b) to provide an appropriate correlation between maximum building heights and density controls, 
(c) to ensure that buildings are compatible with the bulk, scale, streetscape and desired future 

character of the locality, 
(d) to establish limitations on the overall scale of development to preserve the environmental amenity 

of neighbouring properties and minimise the adverse impacts on the amenity of the locality. 
 
Objective (a) is not relevant to the subject site. 
 
The additional floor space is contained within the building envelope and will not impact upon 
surrounding properties. The additional floor space will not impact upon the streetscape being 
contained at the lower ground floor level concealed by the existing high front fence. Notwithstanding, 
the conversion of the lower ground level to habitable space and associated windows/doors will provide 
visual interest and a domestic appearance to an otherwise blank masonry wall. The proposal is 
consistent with the desired future character of the locality and will not unreasonably impact upon 
surrounding properties. The proposal is consistent with objectives (b), (c) and (d). 
 
Conclusion 
 
For the reasons provided above the requested variation to the FSR development standard is supported 
as the applicant's written request has adequately addressed the matters required to be addressed by 
cl 4.6 of the Waverley Local Environmental Plan 2012 and the proposed development would be in the 
public interest because it is consistent with the objectives of FSR development standard and the R3 
zone. 
 
  

215



 
 

2.1.5 Waverley Development Control Plan (DCP) 2012 –Amendment 7  
 
The relevant matters to be considered under the Waverley DCP 2012 for the proposed development 
are outlined below: 
 
Table 2: Waverley DCP 2012 – Part B General Provisions Compliance Table 

Development Control Compliance Comment 

1. Waste 
 

Yes 

A Site Waste and Recycling Management Plan 
has been submitted with the application. A 
condition of consent will be imposed regarding 
the disposal of construction waste.  
 
Under the DCP a total of 6 bins is required, 2 for 
general waste and 4 for recycling. The plans 
indicate that 9 bins can be stored in the waste 
storage area. 
 
The existing waste storage and collection 
arrangements on site will continue as part of the 
proposed development. The only modification to 
the waste storage area is a new timber 
enclosure. This will improve the appearance of 
the waste storage in Dellview Lane and is 
supported. 
 

2.  Ecologically sustainable 
Development  

Yes 

The new roof allows increased light and solar 
access to living rooms and protection for the 
balconies of the associated units. New windows 
at the lower ground level and to the new 
balconies will aid in natural cross-ventilation. 
 
Given the scale of the development, the proposal 
is considered to adequately consider the design 
of the building in relation to ecologically 
sustainable development and achieves the 
objectives of Part B2.  
 

3.  Landscaping and  
Biodiversity  

Yes 

Additional landscaping is being provided within 
the eastern side setback to replace an 
extensively concreted area and is cohesive with 
the site and streetscape.  
 
The proposal will increase and enhance the 
landscaping on site. 
  

8. Transport 
 
 

Yes 
 
 
 
 

The proposal will result in the loss of a garage 
space however given the difficulties in 
manoeuvring into the space, it is unlikely it 
would have been used for that purpose.  
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ADVISORY MATTERS 
 

The following advisory matters are provided as additional information to ensure compliance with the 
relevant legislation and requirements. You must also check other Commonwealth and NSW Acts and 
Regulations which may apply to the works or use approved in this application.   

 
AD1. POST CONSENT CONDITIONS REQUIRING COUNCIL INPUT 

 
Various conditions require further input, review or approval by Council in order to be satisfied following 
the determination of the application (that is, post consent).  In those instances, please adhere to the 
following process to avoid delays: 

• Please read your conditions carefully. 
• Information to be submitted to Council should be either via email to 

info@waverley.nsw.gov.au , in person (at Council’s Customer Service Centre) or via post 
service. 

• Attention the documentation to the relevant officer/position of Council (where 
known/specified in condition) 

• Include DA reference number  
• Include condition number/s seeking to be addressed 
• Where multiple conditions need Council input, please try to group the documentation / email/s 

into relevant subjects (multiple emails for various officers may be necessary, for example). 
• Information to be submitted in digital format – refer to ‘Electronic lodgement guidelines’ on 

Council’s website. Failure to adhere to Council’s naming convention may result in 
documentation being rejected. 

• Where files are too large for email, the digital files should be sent to Council via CD/USB.  
Council does not support third party online platforms (data in the cloud) for receipt of 
information. 

• Please note in some circumstances, additional fees and/or additional documents (hard copy) 
may be required. 

• Council’s standard for review (from date the relevant officer receives documentation) is 
14days. Times may vary or be delayed if information is not received in this required manner. 

• Any queries, please contact Council’s Duty Planner on duty.planner@waverley.nsw.gov.au  
 

AD2. SYDNEY WATER REQUIREMENTS 
 
You are required to submit your plans to the appropriate Sydney Water office to determine whether 
the development will affect Sydney Water’s sewer and water mains, stormwater drains and/or 
easements. 
 
If you are increasing the density of the site, a Section 73 Compliance Certificate under the Sydney Water 
Act 1994 must be obtained. The application must be made through an authorised Water Servicing 
Coordinator, for details see the Sydney Water website.  
 
Following application a "Notice of Requirements" will be forwarded detailing water and sewer 
extensions to be built and charges to be paid.  Please make early contact with the Coordinator, since 
building of water/sewer extensions can be time consuming and may impact on other services and 
building, driveway or landscape design. 
 

AD3. DIAL BEFORE YOU DIG 
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Report to the Waverley Local Planning Panel  

 

LOW DENSITY RESIDENTIAL DEVELOPMENT  
Dwelling house, Dual Occupancy, Semi-detached dwelling,   
Attached dwelling, Secondary dwelling  

 Application number DA-241/2020 

 Site address 3 Weonga Road, DOVER HEIGHTS 

 Proposal Demolition of a dwelling and construction of a part two, part three storey 
dwelling with integrated parking and swimming pool to rear. 

 Date of lodgement 3 August 2020 

 Owner Mrs L J Dreyer                                                                                       

 Applicant Urban Revolutions Pty Ltd 

 Submissions Nil 

 Cost of works $1,819,381 

 Issues Exceeds height and FSR, inadequate clause 4.6, excessive excavation, non-
compliant wall height, non-complaint setbacks, visual privacy impacts 

 Recommendation That the application be REFUSED  

 Site Map 
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1. PREAMBLE 

 
1.1 Site and Surrounding Locality 

 
A site visit was carried out on 18 August 2020. 
 
The site is identified as Lot 34 in DP 14520, known as 3 Weonga Road, DOVER HEIGHTS. The site is 
rectangular in shape with a northern frontage and southern rear boundary of 10.975m and an eastern 
and western side boundary of 37.215m.  The site has an area of 408.4m2 and slopes from the front to 
the rear by approximately 2.24m. 
 
The site is occupied by a detached brick dwelling that is one storey to the front and two storeys to the 
rear, with vehicular access provided from Weonga Road to a garage located under the house.  

 
The subject site is adjoined by detached dwellings on either side.  The locality is characterised by a 
majority of detached dwellings with a few examples of dual-occupancies.  
 

 
Figure 1: Site viewed from Weonga Road 

 
 
 

Subject Site 
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Figure 2: Rear of subject site (source: Google Maps, 2020) 

1.2 Relevant History  
 
Below is the relevant history associated with the subject site. 
 
PD-22/2020 

A Pre-DA for demolition of the existing dwelling and construction of a part two, part three storey 
dwelling with swimming pool and roof terrace was reviewed and the following advice was provided 
on 6 July 2020: 
 
Height of Building 

• The proposal exceeds the height control of 8.5m and is to comply; 

• Delete the roof terrace; 

• Reduce floor to ceiling heights; and 

• Articulation is to be incorporated into the elevations to avoid a breach in wall height. 
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Floor Space Ratio (FSR) 

• The development is to reduce its Gross Floor Area (GFA) to conform with FSR of 0.66:1. 
 

Front and Rear Building Lines 

• A front and rear setback analysis is to be undertaken, taking into account two dwelling to either 
side. 

 
Visual Privacy 

• Ground floor rear balcony is not to exceed a depth of 1.5m and is to incorporate privacy screens 
to each side, 1.8m from Finished Floor Level (FFL); 

• Roof terrace is to be deleted as it exceeds height, contributes to a non-compliant FSR (from 
stairs) and exceeds 15m2; 

• Window location of neighboring windows is to be shown on the floor plans, if issues arise, visual 
privacy measures are to be incorporated; and 

• Any bathroom/ensuite windows are to incorporate privacy measures.  
 
Landscaping 

• Front landscaping area is to comply with the Waverley Development Control Plan 2012 (WDCP).  
 

1.3 Proposal 
 
The proposal is for the demolition of all structures on site and the construction of a part two, part three 
storey dwelling with associated pool and roof terrace. In detail the development will consist of: 
 
Lower Ground Floor  

• Alfresco dining area/BBQ area and pool; 

• Laundry; 

• Wet Bar; 

• Plant Room; 

• Wine Cellar; 

• Powder Room; 

• Storage Room/Rumpus Room/Great Room/Media Room (plans show differing room use); and 

• Lift to each level. 
 
Ground Floor (street entry level) 

• Two x car garage; 

• Pantry; 

• Open plan kitchen/dining/ living areas with balcony; and 

• Powder room. 
 
First Floor  

• Four x bedrooms, each with own ensuite. 
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Roof  

• 53.84m2 roof terrace. 
 

2. ASSESSMENT 
 
The following matters are to be considered in the assessment of this Development Application (DA) 
under section 4.15 of the Environmental Planning and Assessment Act 1979 (the Act). 
 

2.1 Planning Instruments and Development Control Plans 
 
The following is an assessment against relevant legislation, environmental planning instruments, 
including State Environmental Planning Policies (SEPPs), and development control plans. 
 

2.1.1 SEPP (Building Sustainability Index – BASIX) 2004 
 
A BASIX Certificate has been submitted with the DA. 
 
The BASIX Certificate and NatHERs certificate lists measures to satisfy BASIX requirements which have 
been incorporated into the proposal.  If approved, a standard condition would be recommended 
ensuring the measures detailed in the BASIX Certificate and NatHERs certificate are incorporated into 
the Construction Certificate drawings and implemented. 
 

2.1.2 SEPP 55 Remediation of Land 
 
There is no known history of contamination applicable to the site.  The subject site has historically been 
used for residential purposes.  Accordingly, site land contamination is considered unlikely and no 
further investigation is necessary. 
 

2.1.3 Waverley Local Environmental Plan 2012 (WLEP) 
 
The relevant matters to be considered under the WLEP for the proposed development are outlined 
below: 
 
Table 1: WLEP Compliance Table 

Provision Compliance Comment 

Part 1 Preliminary 
1.2  Aims of plan 
 No 

The proposal does not meet the aims of the 
WLEP, as detailed within this table and 
discussed further below.  

Part 2 Permitted or prohibited development 
Land Use Table 

R2 – Low Density 
Residential Zone 

Yes 
The proposal is defined as dwelling house, 
which is permitted with consent in the R2 
zone. 

Part 4 Principal development standards 
4.3  Height of buildings 

• 8.5m 
No. See 

discussion. 

Ground level was taken by averaging existing 
ground level RL’s from the survey. (RL 78.74 
and RL 78.17). 
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Provision Compliance Comment 

The proposal will have an overall height of 
10.01m. 

The development will be in breach the 
development standard by 1.5m or 17.6%. 

4.4  FSR and 

4.4A Exceptions to FSR 

• Site Area: 408.4m2 

• Max GFA: 267.8m2 

• Max FSR: 0.66:1 

No. See 
discussion. 

The proposal will have a GFA of: 

GFA Calculations 

Lower Ground Floor GFA: 132.7m2 

Ground Floor GFA: 89.7m2 

First Floor GFA: 117.9m2 

Roof Terrace GFA: Nil 

TOTAL GFA: 340.3m2 

FSR: 0.83:1 

The development will be in breach of the 
development standard by 72.5m2 or 27.1%. 

It is noted that the room located on lower 
ground is labelled: 

- ‘Storage’ on the Floor Plan; 

- ‘Rumpus/Great Room’ on Section AA; 

- ‘Media / TV Room’ on Section BB. 

It is unclear what this room will be used as. 

Habitable rooms in a basement are included 
as GFA in accordance with the WLEP and 
therefore, this area is counted as contributing 
to GFA. 

4.6  Exceptions to development 
standards 

See 
discussion 

The application is accompanied by a written 
request pursuant to clause 4.6 of the WLEP to 
vary the height of building and FSR 
development standards. A detailed discussion 
of the variation to the development 
standards is presented below this table. 

Part 6 Additional Local Provisions  
6.2 Earthworks 

No 

The amount of excavation is considered to be 
excessive and should be reduced. The 
building should work with the natural 
topography of the land to assist in reducing 
the bulk and scale of the development.  

It is noted that the neighbouring dwelling at 
No. 1 Weonga Road has worked with the 
natural topography of the land, reducing the 
need for mass excavation.  
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The following is a detailed discussion of the issues identified in the compliance table above in relation 
to the WLEP. 

Clause 4.6 Exceptions to Development Standards  - Height 

The application seeks to vary the height of buildings development standard in Clause 4.3. 

The site is subject to a maximum height control of 8.5m. The proposed development has a height of 
10m, exceeding the standard by 1.5m equating to a 17.6% variation.  

A written request has been submitted to Council in accordance with Clause 4.6(3)(a) and (b) of the 
WLEP seeking to justify the contravention of the development standard by demonstrating: 

(a) That compliance with the development standard is unreasonable or unnecessary in the 
circumstances of the case; and 

(b) That there are sufficient environmental planning grounds to justify contravening the standard. 

A copy of the applicant’s written request has been provided to the Waverley Local Planning Panel for 
consideration.  

Applicants Written Request - Clause 4.6(3)(a) and (b) 

The applicant seeks to justify the contravention of the height of building development standard on the 
following basis: 
 
(a) That compliance with the development standard is unreasonable or unnecessary in the 

circumstances of the case: 

(i) There are many development controls that constrain bulk and scale of a building including 
setbacks, site coverage, envelopes, setbacks and overshadowing;  

(ii) The underlying objective/purpose of the standard is to provide diversity in housing typology 
and housing that is compatible with the environment and built character of the area and 
we believe these measures are satisfied;  

(iii) The proposal is compliant at the street frontage view. As the land slopes steeply behind the 
building line, the proposal then encroaches well back from the front setback line and the 
encroachment parts are in small sections of the proposal rather than a massing;  

(iv) Strict adherence to the standard would not provide a better outcome and would reduce 
amenity;  

(v) The neighbouring buildings on either side of the proposed are larger and higher than the 
proposed; 

(vi) The two existing neighbouring properties (1 Weonga) and (3 Weonga) are higher, bulkier 
and have less articulation than the proposed development;  

(vii) Other existing properties in the street (10 Weonga), (14 Weonga) (183 Military) (2 
Weonga) are all larger, higher, bulkier and have less articulation than the proposed 
development; and   

(viii) Accordingly, it is the opinion of the author that council’s own action in granting consents 
departing from the Standard has been abandoned or destroyed.  

(b) That there are sufficient environmental planning grounds to justify contravening the standard: 
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(i) The proposal is a flat roof. Every effort has been made to mitigate the building height.  

(ii) The proposed heights appear appropriate considering the neighbouring homes.  

(iii) The height of the building is not impacting on views for adjoining properties.  

(iv) The proposal does not cause unreasonable overshadowing.  

(v) The proposed excavation seeks to cut and therefore does not impact on the massing of the 
building.  

(vi) Accordingly, the objectives of the standard are satisfied.  

(vii) The height exceedance is at the rear of the proposed building and accordingly the street 
massing is not impacted.  

(viii) Generous side setbacks and material articulation have been incorporated into the design 
to offset the modest height encroachment.  

Consideration of Applicants Written Request - Clause 4.6(4) (a) (i) and (ii) 

Development consent must not be granted unless the consent authority is satisfied that: 

a) The applicant’s written request has adequately addressed the matters required to be 
demonstrated by subclause 3 of Clause 4.6 being that compliance with the development standard 
is unreasonable or unnecessary in the circumstances of the case, and that there are sufficient 
environmental planning grounds to justify contravening the standard; and 

b) The proposed development will be in the public interest because it is consistent with the objectives 
of the particular standard and the objectives for development within the zone in which the 
development is proposed to be carried out. 

Does the written request adequately address those issues at clause 4.6(3)(a)? 

It is considered that the applicant has not adequately addressed that compliance with the standard 
is unreasonable or unnecessary in the circumstances of the case, although it has referenced one or 

more 
of the following justification as set out in Wehbe v Pittwater Council (2007) 156 LGERA 446: 

a) the objectives of the development standard are achieved notwithstanding non-compliance with 
the standard; 

b) to establish that the underlying objective or purpose is not relevant to the development with the 
consequence that compliance is unnecessary; 

c) to establish that the underlying objective or purpose would be defeated or thwarted if compliance 
was required with the consequence that compliance is unreasonable; 

d) to establish that the development standard has been virtually abandoned or destroyed by the 
Council’s own actions in granting consents departing from the standard and hence compliance 
with the standard is unnecessary and unreasonable; 

e) to establish that “the zoning of particular land” was “unreasonable or inappropriate” so that “a 
development standard appropriate for that zoning was also unreasonable or unnecessary as it 
applied to that land” and that “compliance with the standard in that case would also be 
unreasonable or unnecessary. 
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The applicant has primarily focused their commentary on the first justification/test of Wehbe vs 
Pittwater Council (2007), that is the objectives of the development standard are achieved despite the 
non-compliance with that standard.  

Council does not agree with the justification provided for the following reasons: 

(i) The proposed development exceeds the height of building development standard. It is 
noted that balustrading is not excluded from the height of building development 
standard. The WLEP, the definition of building height is: 

building height (or height of building) means— 

(a)  in relation to the height of a building in metres—the vertical distance from ground 
level (existing) to the highest point of the building, or 

(b)  in relation to the RL of a building—the vertical distance from the Australian Height 
Datum to the highest point of the building, 

including plant and lift overruns, but excluding communication devices, antennae, 
satellite dishes, masts, flagpoles, chimneys, flues and the like. 

This does not exclude balustrading.  

(ii) The excavation is extensive and contributes to the bulk and scale of the dwelling. In 
accordance with Part B14 Excavation of the Waverley Development Control Plan 2012 
(WDCP), development should work with the topography of the land to avoid excessive 
bulk and massing, which the proposal does not. 

(iii) The development results in non-compliant front, rear and side setbacks, along with a 
breach in wall height, resulting in a dwelling that has a large bulk and scale.  

Does the written request adequately address those issues at clause 4.6(3)(b)? 

The applicant has not adequately addressed that there are sufficient environmental planning grounds 
to justify contravening the standard. The applicant contends that the development envelope is an 
acceptable outcome for the site. This is despite the non-compliances with the front, rear and side 
setback controls, overall height control, FSR exceedance and excessive excavation. Council does not 
agree with this justification, with the proposed bulk and massing of the development creating an 
unacceptable and poor planning outcome for the site, which results in visual and acoustic privacy 
impacts from a large roof terrace that exceeds height and overshadowing which could be reduced 
through compliant height and setbacks.  It was advised in the Pre-DA advice, dated 6 July 2020: 

The development exceeds the maximum building height development standard under the WLEP. The 
roof terrace should be deleted from the proposal and the floor to ceiling heights of the remaining 
levels should be reduced to ensure the development is compliant with the maximum height control.  
 
The current proposal still results in a roof terrace that exceeds the maximum height control and has 
large floor to ceiling heights.     
 
As discussed further below, the proposal does not meet the objectives of the height of building 
development standard or the Low Density Residential zone in the WLEP: 
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Height of Building 

(a) to establish limits on the overall height of development to preserve the environmental amenity of 
neighbouring properties and public spaces and, if appropriate, the sharing of views, 

Comment 

For contemporary dwellings that have the capacity to comply with the control, a height limit is to be 
established and adhered to. The development exceeds the height, FSR, wall height and front, rear and 
side setbacks requirements, resulting in visual and acoustic privacy and overshadowing impacts when 
a more compliant development could avoid this. 
 
(d) to ensure that buildings are compatible with the height, bulk and scale of the desired future 

character of the locality and positively complement and contribute to the physical definition of 
the street network and public space. 

Comment 

The proposal is not compatible with the height, bulk and scale of the desired future character of the 
locality. The desired future character of the area is for dwellings that do not grossly exceed the height 
of building standard.   
 
Low Density Residential Zone 

To provide for the housing needs of the community within a low density residential environment. 
 
Comment 

Although the development is for a detached dwelling, which is permissible in the zone, the proposal 
results in an overdevelopment of the site, exceeding many of the development standards stipulated 
in the planning instruments (as discussed in this report).  
 
Is the development in the public interest? 

The proposed development will not be in the public interest because it is not consistent with both the  
objectives of the particular standard as outlined above and the objectives for development within the 
zone in which the development is proposed to be carried out. The proposed is an overdevelopment of 
the site, resulting in a dwelling that exceeds the height of building development standard, leading to 
adverse impacts.  

Conclusion 

For the reasons provided above, the requested variation to the height of building is not supported as 
the applicant's written request has not adequately addressed the matters required to be addressed by 
cl 4.6(3) of the WLEP. In addition, the proposed development is not in the public interest because it is 
inconsistent with the objectives of the Height of building development standard and the Low Density 
Residential Zone.  

Clause 4.6 Exceptions to Development Standards - FSR 

The application seeks to vary the FSR development standard in Clause 4.4. 

The site is subject to a maximum FSR control of 0.66:1. The proposed development has an FSR of 0.83:1, 
exceeding the standard by 72.5m2 equating to a 27.1% variation.  

A written request has been submitted to Council in accordance with Clause 4.6(3)(a) and (b) of the 
WLEP seeking to justify the contravention of the development standard by demonstrating: 
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(a) That compliance with the development standard is unreasonable or unnecessary in the 
circumstances of the case; and 

(b) That there are sufficient environmental planning grounds to justify contravening the standard. 

A copy of the applicant’s written request has been provided to the Waverley Local Planning Panel for 
consideration.  

Applicants Written Request - Clause 4.6(3)(a) and (b) 

The applicant seeks to justify the contravention of the FSR development standard on the 
following basis: 

(a) That compliance with the development standard is unreasonable or unnecessary in the 
circumstances of the case: 

(i) There are many development controls that constrain bulk and scale of a building including 
maximum build height, setbacks, envelopes and overshadowing. 

(ii) The underlying objective/purpose of the standard is to provide diversity in housing typology 
and housing that is compatible with the environment and built character of the area and 
we believe these measures are satisfied.  

(iii) The FSR encroachment can be largely attributed to the lower ground floor plan. This space 
will appear subterranean from the street and therefore is not contributing to bulk/scale of 
the proposal, when viewed from the front.  

(iv) The floor space encroachment is not adversely impacting on adjoining owners and 
therefore is not necessary to ensure orderly development of the property.  

(v) Strict adherence to the standard would not provide a better urban outcome.  

(vi) The neighbouring buildings on either side of the proposed site are both larger and higher 
than the proposed and also have less articulation on south elevations and have lesser 
setbacks.  

(vii) The two existing neighbouring properties (1 Weonga) and (3 Weonga) are larger, higher, 
bulkier and have less articulation than the proposed development. Considering that the 
land size is also similar, the FSR standard has most likely been breached.  

(viii) Other existing properties in the street (10 Weonga), (14 Weonga) (183 Military) (2 
Weonga) are all larger, higher, bulkier and have less articulation than the proposed 
development. Considering that the land size is also similar, the FSR standard has most likely 
been breached.  

(ix) Accordingly, it is the opinion of the author that council’s own action in granting consents 
departing from the Standard has been abandoned or destroyed.  

(b) That there are sufficient environmental planning grounds to justify contravening the standard: 

(i) The proposed building is slightly higher than the allowable FSR. 

(ii) The encroachment is 17% in excess of the standard.  

(iii) The reduction would detrimentally impact of the required spaces of the home and would 
not materially alter the massing of the building at the front of the residence.  

(iv) The building complements the natural topography and landscape to mitigate excavation.  

(v) No impact to daylight to any buildings.  
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(vi) No view loss.  

(vii) No privacy loss.  

(viii) No overshadowing impacts.  

(ix) No visual impact  

(x) There is minimal cumulative impact on future development and the proposed does not 
undermine the objective of the development standard.  

(xi) The FSR encroachment is essentially lower ground space not visible from the street and 
therefore there is no undue or visible massing/scaling issues.  

(xii) There is no loss of amenity for the adjoining properties.  

(xiii) The objectives of the standard are satisfied.  

Consideration of Applicants Written Request - Clause 4.6(4) (a) (i) and (ii) 

Development consent must not be granted unless the consent authority is satisfied that: 

a)  The applicant’s written request has adequately addressed the matters required to be 
demonstrated by subclause 3 of Clause 4.6 being that compliance with the development 
standard is unreasonable or unnecessary in the circumstances of the case, and that there are 
sufficient environmental planning grounds to justify contravening the standard; and 

b)  The proposed development will be in the public interest because it is consistent with the 
objectives of the particular standard and the objectives for development within the zone in which 
the development is proposed to be carried out. 

Does the written request adequately address those issues at clause 4.6(3)(a)? 

It is considered that the applicant has not adequately addressed that compliance with the standard 
is unreasonable or unnecessary in the circumstances of the case, although it has referenced one or 
more 
of the following justification as set out in Wehbe v Pittwater Council (2007) 156 LGERA 446: 

a) the objectives of the development standard are achieved notwithstanding non-compliance with 
the standard; 

b) to establish that the underlying objective or purpose is not relevant to the development with the 
consequence that compliance is unnecessary; 

c) to establish that the underlying objective or purpose would be defeated or thwarted if compliance 
was required with the consequence that compliance is unreasonable; 

d) to establish that the development standard has been virtually abandoned or destroyed by the 
Council’s own actions in granting consents departing from the standard and hence compliance 
with the standard is unnecessary and unreasonable; 

e) to establish that “the zoning of particular land” was “unreasonable or inappropriate” so that “a 
development standard appropriate for that zoning was also unreasonable or unnecessary as it 
applied to that land” and that “compliance with the standard in that case would also be 
unreasonable or unnecessary. 
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The applicant has primarily focused their commentary on the first justification/test of Wehbe vs 
Pittwater Council (2007) LEC 827, that is the objectives of the development standard are achieved 
despite the non-compliance with that standard.  

Council disagrees with the contention that the objectives of the standard are achieved and the 
following is noted: 

• The proposal exceeds the FSR standard by 27.1%, this is excessive for a new single dwelling on a 
vacant site. 

• The excavation is extensive and contributes to the bulk and scale of the dwelling. The 
development should work with the topography of the land to avoid excessive bulk and massing 
as required by in Part B14 of the WDCP. 

• The proposal results in privacy impacts from an oversized roof terrace that exceeds the height 
control and maximum roof terrace size. In addition, the proposed first floor rear balcony does 
not provide visual privacy screens, which will also impact on the amenity of neighbouring 
properties. 
 

• While it is noted that a substantial portion of the GFA is situated at lower ground level, it still 
contributes to a development that is oversized and is not considered to be of an acceptable bulk 
and scale for the site. The development exceeds the height and FSR standards, provides minimal 
articulation and provides non-compliant front, rear and side setbacks.  

Does the written request adequately address those issues at clause 4.6(3)(b)? 

The applicant has not adequately addressed that there are sufficient environmental planning grounds 
to justify contravening the standard. The applicant contends that the development envelope is an 
acceptable outcome for the site. This is despite the non-compliances with the front, rear and side 
setback controls, overall height controls, FSR exceedance and excessive excavation. This justification is 
not supported, with the proposed bulk and massing of the development creating an unacceptable and 
poor planning outcome for the site, which results in visual and acoustic privacy impacts from a large 
roof terrace that exceeds height and will result in overshadowing which could be reduced through 
compliant height and setbacks.  

Council does not agree with this contention, with the proposed bulk and massing of the development 
creating an unacceptable and poor planning outcome for the site.  

The proposal does not meet the objectives of the FSR development standard or the Low Density 
Residential zone in the WLEP: 
 
FSR Objectives 
 
(b) to provide an appropriate correlation between maximum building heights and density controls, 

 
Comment 

The proposal exceeds both the Height and FSR development standards for the site. The breach to 
both of these standards, results in overdevelopment of the site, which is also contributed to by 
non-complaint setbacks and extensive excavation. The proposal is for a new dwelling and 
therefore should comply with the required Height, FSR and setbacks to ensure an appropriate 
correlation between height and density is achieved and which result in an acceptable bulk and 
scale within the streetscape.  

 

262



 
 

(c)  to ensure that buildings are compatible with the bulk, scale, streetscape and desired future    
character of the locality, 

Comment 

The proposal grossly exceeds FSR and is therefore not compatible with the desired future 
character of the area, that being compliant contemporary dwellings. The proposed setbacks 
result in an unacceptable bulk and scale with the streetscape, and in turn, these non-compliant 
setbacks contribute to an excessive FSR.  

 
(d) to establish limitations on the overall scale of development to preserve the environmental 

amenity of neighbouring properties and minimise the adverse impacts on the amenity of the 
locality. 

Comment 

For contemporary new dwellings that have the capacity to comply with the control, FSR is to be 
adhered to. The proposal results in a development that exceeds FSR as well as the height and 
setback controls and will result in visual and acoustic privacy impacts from an oversized roof 
terrace that is situated above the height limit, as well as additional shadowing which could be 
avoided through a compliant design. 

 
Low Density Residential Zone 

To provide for the housing needs of the community within a low density residential environment. 

Comment 

While the development is for a detached dwelling, which is permissible in the zone, it is an 
overdevelopment of the site, exceeding many of the development standards stipulated in the 
planning instruments and controls.  

 
Is the development in the public interest? 

The proposed development will not be in the public interest because. 
 
The proposed development will not be in the public interest because it is not consistent with both the  
objectives of the particular standard as outlined above and the objectives for development within the 
zone in which the development is to be carried out. It is an overdevelopment of the site, resulting in a 
dwelling that grossly exceeds the FSR development standard and is not appropriate. 
 
Conclusion 

For the reasons provided above the requested variation to the FSR standard is not supported, as the 
applicant's written request has not adequately addressed the matters required to be addressed by cl 
4.6(3) of the WLEP. In addition, the proposed development is not in the public interest because it is 
inconsistent with the objectives of FSR development standard and the Low Density Residential Zone.  

2.1.4 Waverley Development Control Plan 2012 (WDCP)  
 
The relevant matters to be considered under the WDCP for the proposed development are outlined 
below: 
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Table 2: WDCP – Part B General Provisions Compliance Table 

Development Control Compliance Comment 

1.  Waste 

Yes 

A Site Waste & Recycling Management plan has 
been submitted with the application to address 
waste disposal during construction. If approved, 
conditions of consent would be imposed 
regarding ongoing waste on site.  

The waste and recycling storage area is located 
in an area convenient for users of the site.  

2.  Ecologically sustainable 
Development  Yes A BASIX Certificate and NATHERS Certificate is 

submitted with the DA, which is acceptable.  

3.  Landscaping and  
Biodiversity  

Yes 

The landscaping plan has been reviewed and is 
considered acceptable, maintaining as much 
existing vegetation as possible and is cohesive 
with the site and streetscape.  

The site does not contain remnant vegetation 
which are listed as threatened in the 
Environment Protection and Biodiversity 
Conservation Act 1999, and in the NSW 
Biodiversity Conservation Act 2016.  

5. Vegetation Preservation 

Yes 

The application was reviewed by Council’s Tree 
Officer, as three trees in the existing private 
open space are proposed to be removed; there 
is no objection to the removal of these trees. 

The existing Grevillea 'Coastal Sunset' tree on 
the nature strip at the front of the property in 
Weonga Road was recommended to be 
protected for the duration of the construction 
works.   

6. Stormwater  

 
Yes 

The stormwater plans submitted with the 
application are satisfactory.   

8. Transport 

8.1 Streetscape 

8.2 On-Site Parking 

8.2.1 Vehicle Access 

8.2.2 Parking Rates 

 

 

 

Yes 

- 

Yes 

Yes 

Off-street parking is characteristic of the 
streetscape. The existing tree on the nature 
strip is to be protected during construction.  

The subject site is located in parking zone 2.  

The existing driveway crossover is to be 
maintained.  

With the dwelling containing four bedrooms, a 
maximum of two off-street parking spaces are 
permitted. Two off-street parking spaces are 
proposed.  
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Development Control Compliance Comment 

12. Design Excellence  

No 

The bulk massing and modulation of the 
proposed dwelling is not acceptable. As advised 
in the Pre-DA letter, the proposal is to comply 
with the height and setback standards.  
Complying height, along with a compliant wall 
height and setbacks will further assist in 
reducing bulk and scale to enhance the design 
excellence of the dwelling. 

14. Excavation  

No 

The amount of excavation is excessive. The 
proposed development should utilise the 
natural topography of the land to reduce the 
bulk and scale of the dwelling.  

In addition, the proposed excavation is less than 
0.9m from the side boundaries.   

 
Table 3: WDCP – Part C2 Low Density Residential Development Compliance Table 

The proposal is defined as a “Dwelling House” in the WLEP.   
 

Development Control Compliance Comment 

2.0 General Objectives  
• Appropriate scale 

• Does not detract from 
amenity of other 
dwellings or view 
corridors 

• ESD has been considered  

• High design standard  

No The proposal contravenes the general objectives 
of this part of the WDCP.  

The proposed scale of the development is not 
appropriate for the allotment size, breaching 
height, FSR, wall height and setback controls.  

The development detracts from the amenity of 
other neighbouring dwellings from a first floor 
addition that it too close to the boundary, a roof 
terrace that is excessive in height resulting in 
visual and acoustic impacts and non-compliant 
setbacks which contribute to overshadowing.  

These non-compliances also result in 
development having minimal articulation, when 
a more skilful design could incorporate 
articulation through compliant setbacks leading 
to a compliant height and FSR.  

2.1  Height 
Flat roof dwelling house 

• Maximum wall height of 
7.5m 

No The proposal will result in a continuous wall 
height of 9.8m (eastern elevation), this is not 
acceptable and was advised in the Pre-DA letter 
of advice. 

2.2  Setbacks 
2.2.1 Front and rear building 

lines 
No. See 

discussion. 
Front and rear setbacks are discussed in detail 
below this table.  
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Development Control Compliance Comment 

• Predominant front 
building line 

• Predominant rear 
building line at each 
floor level 

2.2.2 Side setbacks 

• Minimum of 0.9m 
(height less than 8.5m) 

 

 

• Minimum 1.5m (height 
more than 8.5m) 

 

Yes 
Yes 

 
Yes 
Yes 

 
No 
No 

 
No 
Yes 

 

Lower Ground East: 1.097m  
Lower Ground West: 0.936m 
 
Ground Floor East: 0.937m  
Ground Floor West: 0.936m 
 
First Floor East: 0.937m  
First Floor West: 0.936m 
 
Roof Terrace East: 1.17m 
Roof Terrace West: 2.5m 

2.3  Streetscape and visual impact 
• New development to be 

compatible with 
streetscape context 

• Significant landscaping 
to be maintained.  

Yes Contemporary dwellings are common in the 
streetscape. The dwelling reads as a two storey 
dwelling from the street, which is appropriate.  

2.4  Fences 
Front: 

• Maximum height of 1.2m 

• Solid section no more 
than 0.6m high 

Side and Rear: 

• Maximum height of 1.8m 

Insufficient 
information.  

The proposal lacks fencing details. 

The plans do not detail the height or finish and 
materials of proposed fencing. However, if 
approved, these can be conditioned. 

2.5  Visual and acoustic privacy 
• Windows to habitable 

rooms are not to directly 
face windows to 
habitable rooms and / or 
open space of 
neighbouring dwellings 
unless direct views are 
screened or other 
appropriate measures 
are incorporated into the 
design.  

• External stairs are not 
acceptable. 

No 

 

 

 

 

Insufficient 
Information.  

 

 

The balcony to the rear of the ground floor is of 
a compliant depth and area at 1.5m (depth) and 
8.39m2 (area).  

However, privacy screens do not run the entire 
depth of the balcony, as advised in the Pre-DA 
letter to ensure visual privacy to the 
neighbouring dwellings private open space. 

The location of neighbouring windows at each 
level have not been shown on the plans in order 
to adequality assess privacy impacts from the 
proposed windows. This was advised in the Pre-
DA letter.  
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