























(2) The provisions (in this section referred to as the incorporated provisions) of any regulations in force
for the purposes of subsection (1) are taken to be incorporated in every environmental planning
instrument.

(3) An environmental planning instrument may, in accordance with this Act, contain provisions
extending, expanding or supplementing the incorporated provisions, but any provisions (other than
incorporated provisions) in such an instrument that, but for this subsection, would derogate or have
the effect of derogating from the incorporated provisions have no force or effect while the
incorporated provisions remain in force.

(4) Anyright or authority granted by the incorporated provisions or any provisions of an environmental
planning instrument extending, expanding or supplementing the incorporated provisions do not
apply to or in respect of an existing use which commenced pursuant to a consent of the Minister
under section 4.33 to a development application for consent to carry out prohibited development.

In Saffioti v Kiama Municipal Council [2018] NSW LEC 1426 (Saffioti 2018) a Commissioner of the LEC
considered the issue of whether the controls in a Development Control Plan (DCP) could be
considered in assessing the merits of an application for development consent for development with
existing use rights. The Commissioner decided that the relevant controls in the DCP could be
considered, as the Act provides that any provisions of an environmental planning instrument (EPI)
which would derogate from the provisions in the Regulations have no effect. In Saffioti 2018, the
Commissioner found that as a DCP is not an EPI, section 4.67(3) does not apply to the provisions of
such an instrument. The Commissioner also considered provisions of the Local Environment Plan (LEP)
and found that only those provisions of the LEP which could have the effect of prohibiting the
development derogated from the incorporated provisions and therefore could not be taken into
account.

The Applicant appealed against the Commissioner’s findings to a Judge of the Court on questions of
law. The appeal was heard by the Chief Judge of the Court and failed on all grounds.

What can be taken away from Saffioti 2018, is that provisions of an EPI (eg. a LEP) may establish
factual pre-conditions that a consent authority must be satisfied exist in order to grant development
consent or fix developmental standards. An applicant seeking development consent to enlarge,
expand or intensify an existing use must comply with any such provisions.

Such provisions will not derogate from the existing use ‘incorporated provisions’ in the Regulations.
They will only do so (and have no effect for the purpose of section 4.67(3) of the EPA Act) if they
derogate from the entitlement to make the relevant development application.

Previously, existing use rights have been assessed as if the provisions of the Waverley LEP 2012
(WLEP) and Waverley Development Control Plan 2012 (WDCP) do not apply and can only be used as
a guide to development in as much as they control development upon surrounding sites. Existing Use
Right assessments have been based upon four questions as set out in Fodor Investments v Hornsby
Shire Council [2005] NSWLEC 71.

Given the outcome of Saffioti 2018, the assessment of existing use rights should be considered against
both the development standards of the WLEP and the controls of the WDCP as detailed within this
report.


https://www.caselaw.nsw.gov.au/decision/5b6d2fafe4b0b9ab4020ebd4
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This application approves the rooftop addition and use as a gym / entertaining and storage room only
for the exclusive use of Unit 3. The use of this level shall at all times be in association with the principle
dwelling on unit 3 (on level 3 of the building). No approval is granted or implied for this roof top
addition to be used as a separate domicile. Where / if required, the Strata Plan shall be amended prior
to the issue of an Occupation Certificate.
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B. PRIOR TO THE ISSUE OF A CONSTRUCTION CERTIFICATE

The requirements outlined in this section are to be provided to the satisfaction of the Principal
Certifying Authority in all instances, except where a condition explicitly specifies the approval of Council
or a Council Officer is required.

GENERAL REQUIREMENTS

4. NO BUILDING OR DEMOLITION WORKS PRIOR TO RELEASE OF CONSTRUCTION CERTIFICATE
The building work, or demolition work, must not be commenced until:

(a) a Construction Certificate has been obtained from Council or an Accredited Certifier in accordance
with the Environmental Planning & Assessment Act, 1979 and

(b) a Principal Certifying Authority has been appointed and Council has been notified of the
appointment in accordance with the Environmental Planning & Assessment Act, 1979 and
Environmental Planning and Assessment Regulation 2000 and

(c) Councilisgiven at least two days’ notice in writing of the intention to commence the building works.
5. HOME BUILDING ACT

The builder or person who does the residential building work shall comply with the applicable
requirements of Part 6 of the Home and Building Act, 1989. In this regard a person must not contract
to do any residential building work unless a contract of insurance that complies with this Act is in force
in relation to the proposed work. It is the responsibility of the builder or person who is to do the work
to satisfy the Principal Certifying Authority that they have complied with the applicant requirements of
Part 6, before any work commences.

CONTRIBUTIONS, FEES & BONDS

6. SECTION 7.12 CONTRIBUTION

A cash contribution is payable to Waverley Council pursuant to section 7.12 of the Environmental
Planning and Assessment Act 1979 and Waverley Council Development Contributions Plan 2006 in
accordance with the following:

(a) A cost report indicating the itemised cost of the development shall be completed andsubmitted
to Council:

(i) Where the total development cost is less than $500,000:

"Waverley Council Cost Summary Report"; or,

(i) Where the total development cost is $500,000 or more:
"Waverley Council Registered Quantity Surveyor's Detailed Cost Report".

A copy of the required format for the cost reports are in the Waverley Council Contributions Plan
2006, available on Council’s website.
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(b) As legislated in section 25K of the Environmental Planning and Assessment Regulation 2000, the
levy must be paid in accordance with the following;

(i) A development valued at $100,000 or less will be exempt from the levy.
(i) A development valued at $100,001 - $200,000 will attract a levy of 0.5% OR
(iii) A development valued at $200,001 or more will attract a levy of 1% based on the full cost
of the development.

Prior to the issue of any Construction Certificate, evidence must be provided that the levy has been
paid to Council in accordance with this condition or that the cost of works is less than $100,000.

7. SECURITY DEPOSIT

A deposit (cash or cheque) or guarantee for the amount of $3,485.20 must be provided to Council for
any damage caused to any property of the consent authority (ie. public land) as a consequence of the
works and completing any public work (such as road work, kerbing and guttering, footway construction,
stormwater drainage and environmental controls) required in connection with the consent.

This deposit (cash or cheque) or guarantee must be established prior to the issue of any Construction
Certificate. The full amount of the difference after recovery of Council's cost for any repair of damage
to Council property or rectification of unauthorised works on Council property will be refunded after
satisfactory completion all of works associated with this consent (including the required public works)
to the person who paid the deposit.

8. LONG SERVICE LEVY

A long service levy, as required under Section 34 of the Building and Construction Industry Long Service
Payments Act, 1986, is to be paid in respect to this building work. In this regard, proof that the levy has
been paid is to be submitted to the Principal Certifying Authority prior to the issue of any Construction
Certificate.

Note: Council acts as an agent for the Long Service Payment Corporation and the levy may be paid at
Council's office. The levy rate is 0.35% of building work costing $25,000 or more.

CONSTRUCTION MATTERS

9. HOARDING

To ensure the site is contained during construction, a hoarding is required for the approved works
which is to be designed and constructed in accordance with the requirements of Safe Work NSW.
Where the hoarding is to be erected over the footpath or any public place, the approval of Council’s
Compliance Unit must be obtained and applicable fees paid, prior to the erection of the hoarding.

10. ENGINEERING DETAILS
Structural details are to be prepared and certified by a practicing Structural Engineer in connection with
all structural components of the approved works, prior to the issue of the relevant Construction

Certificate.

11. ENGINEERING CERTIFICATE OF ADEQUACY

79



A Certificate of Adequacy prepared by a practicing Structural Engineer is to be provided certifying the
adequacy of the existing building structure to carry the extra load of the proposed additions, prior to
the issue of the relevant Construction Certificate.

12. FIRE SAFETY UPGRADING WORKS

(a) Inaddition to all new works fully comply with the Building Code of Australia, pursuant to Clause 94
of the Environmental Planning and Assessment Regulation 2000, all existing areas of the building
must be upgraded to comply with the following provisions of the Building Code of Australia (BCA):

(i) Fire resistance and stability — Part C1;

(ii) Compartmentation and separation — Part C2;
(iii) Protection of openings — Part C3

(iv) Provision for escape — Part D1;

(v) Construction of exits — Part D2;

(vi) Fire fighting equipment — Part E1;

(vii) Smoke hazard management — Part E2;

(viii) Emergency lighting, exit signs and warning systems — Part E4;
(ix) Sanitary and other facilities — Part F2;

(x) Room heights — Part F3;

(xi) Light and ventilation — Part F4; and

(xii) Sound transmission and insulation - Part F5.

(b) If compliance with the deemed-to-satisfy provisions of the BCA and the matters listed in condition
(a) above cannot be achieved, an alternative building solution in accordance with Part AO of the
BCA must be prepared by a suitably qualified and accredited person and be submitted to the
Certifying Authority illustrating how the relevant performance requirements of the BCA are to be
satisfied. Prior to a Construction Certificate being issued, the Certifying Authority must ensure that
the building complies with the Building Code of Australia.

(c) The BCA matters identified in (a) above are not an exhaustive list of conditions to verify compliance
or non-compliance with the BCA. Any design amendments required to achieve compliance with the
BCA must be submitted to Council. Significant amendments may require an application under
Section 4.55 of the Act to be lodged with Council to amend this consent.

(d) Prior to the commencement of any required upgrade works, a Construction Certificate must be
issued by an accredited Certifying Authority and an accredited PCA be appointed. The required
upgrading works detailed in this condition must be completed prior to the issue of an Occupation
Certificate.

Note: The provisions of Clause 94 of the Environmental Planning and Assessment Regulation 2000
have been considered in the assessment of the proposed development.

STORMWATER & FLOODING

13. STORMWATER MANAGEMENT
(a) Stormwater plans and details shall be prepared by a suitably qualified hydraulics engineer to

ensure the management of stormwater runoff from the development is undertaken without
impact to the subject site, neighbouring properties or receiving drainage system.

30



(b) The plans and details shall be prepared in accordance with Council’'s Water Management
Technical Manual and must be submitted to and approved by Council’s Executive Manager,
Infrastructure Services (or delegate), prior to the issue of any Construction Certificate. For
further information regarding this, please contact assets@waverley.nsw.gov.au, phone 9083
8886 or visit Council’s website for details:

https://www.waverley.nsw.gov.au/ data/assets/pdf file/0010/2503/WaterManagementTec
hnicalManual2014-FINAL.pdf

ENERGY EFFICIENCY & SUSTAINABILITY

14. BASIX

All requirements of the BASIX Certificate documentation are to be shown on the Construction
Certificate plans and documentation.

15. GREEN ROOF LANDSCAPING DETAILS

The construction certificate landscape plans are to comply with the controls for green roofs in Part B3.1
of the Waverley Development Control Plan 2012 including;

(a) Comprise plants that are suitable for the site in relation to the environmental conditions (sun, wind
and views) and include indigenous or local native plants to Waverley (see Annexure B2 —1).

(b) Have a minimum soil depth of 600mm and use lightweight soil mixes that are porous, able to drain
freely, and suitable for the selected plant species;

A qualified landscape architect must review the design and verify that it complies with the above
requirements prior to the issue of the relevant Construction Certificate.

WASTE
16. SITE WASTE AND RECYCLING MANAGEMENT PLAN

A Site Waste and Recycling Management Plan (SWRMP) - Part 2 is to be submitted to the Principal
Certifying Authority prior to the issue of the relevant Construction Certificate, which outlines materials
to be reused and/or recycled as a result of demolition and construction works. At least one copy of the
SWRMP Part 2 is to be available on site at all times during construction. Copies of demolition and
construction waste dockets that verify the facility that received the material for recycling or disposal
and the quantity of waste received, must be retained on site at all times during construction.
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C. COMPLIANCE PRIOR TO WORK COMMENCING AND DURING
CONSTRUCTION

The requirements outlined in this section are to be provided to the satisfaction of the Principal
Certifying Authority in all instances, except where a condition explicitly specifies the approval of Council
or a Council Officer is required.

17. PRIOR TO ANY WORKS

18. CONSTRUCTION SIGNS

Prior to commencement of any works on the site and during construction a sign shall be erected on the
main frontage of the site detailing the name, address and contact details (including a telephone
number) of the Principal Certifying Authority and principal contractor (the coordinator of the building
works). The sign shall be clearly legible from the adjoining street/public areas and maintained
throughout the building works.

19. DEMOLITION & EXCAVATION

20. DEMOLITION — ASBESTOS AND HAZARDOUS MATERIALS

The demolition, removal, storage, handling and disposal of products and materials containing asbestos
must be carried out in accordance with the relevant requirements of SafeWork NSW and the NSW
Environment Protection Authority (EPA), including:

e Work Health and Safety Act 2011;

e Work Health and Safety Regulation 2017;

o SafeWork NSW Code of Practice for the Safe Removal of Asbestos;
e Australian Standard 2601 (2001) — Demolition of Structures;

e The Protection of the Environment Operations Act 1997;

At least 5 days prior to the demolition, renovation work or alterations and additions to any building,
the person acting on the consent shall submit a Work Plan to the Principal Certifying Authority in
accordance with Australian Standard AS 2601-2001, Demolition of Structure and a Hazardous
Materials Assessment prepared by a person with suitable expertise and experience. The Work Plan
and Hazardous Materials Assessment shall:

(a) Outline the identification of any hazardous materials, including surfaces coated with lead paint;

(b) Confirm that no asbestos products are present on the subject land; or

(c) Particularise a method of safely disposing of the asbestos in accordance with the Code of Practice
on how to safely remove asbestos published by SafeWork NSW (catalogue WC03561)

(d) Describe the method of demolition;

(e) Describe the precautions to be employed to minimise any dust nuisance; and

(f) Describe the disposal methods for hazardous materials.

21. CONTROL OF DUST ON CONSTRUCTION SITES
The following requirements apply to demolition and construction works on site:

(a) Hazardous dust is not to be allowed to escape from the site. The use of fine mesh dust proof screens
or other measures are recommended. Any existing accumulations of dust (e.g.: ceiling voids and
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wall cavities) must be removed by the use of an industrial vacuum fitted with a high efficiency
particle air (HEPA) filter. All dusty surfaces and dust created from work are to be suppressed by a
fine water spray. Water must not be allowed to enter the street and stormwater systems.
Demolition is not to be performed during adverse winds, which may cause dust to spread beyond
the site boundaries.

(b) All contractors and employees directly involved in the removal of hazardous dusts and substances
are to wear protective equipment conforming to Australian Standard AS1716 Respiratory

Protective Devices.

22. CONSTRUCTION MATTERS

23. CONSTRUCTION HOURS

Demolition and building work must only be undertaken between the hours of 7am and 5pm on
Mondays to Fridays and 8am to 3pm on Saturdays with no work to be carried out on:

(a) Sundays and public holidays;

(b) Excavation works involving the use of heavy earth movement equipment including rock
breakers and the like must only be undertaken between the hours of 7am and 5pm on Mondays
to Fridays with no such work to be carried out on Saturday, Sunday or a public holiday.

Noise from construction activities shall comply with the Protection of the Environmental Operations
(Noise Control) Regulation 2017.

24. STOCKPILES, STORAGE OF MATERIALS AND LOCATION OF BUILDING OPERATIONS

All building materials and any other items associated with the development are to be stored within the
property. No materials are to be stored on Council's footpath, nature strip, or road reserve without
prior Council approval.

25. CONSTRUCTION INSPECTIONS

The building works are to be inspected during construction by the Principal Certifying Authority (PCA)
in accordance with the Building Legislation Amendment (Quality of Construction) Act 2002 and
162A Critical stage inspections for building work of the Environmental Planning and Assessment
Regulation 2000.

26. CERTIFICATE OF SURVEY - LEVELS

All construction works are to be in accordance with the Reduced Levels (RLs) as shown on the approved
plans. Certification from a Registered Surveyor certifying ground, upper floor/s and finished ridge levels
is to be submitted to the Principal Certifying Authority during construction and prior to continuing to a
higher level of the building.

27. CERTIFICATE OF SURVEY - BOUNDARIES AND LOCATION OF BUILDING

A Certificate of Survey prepared by a Registered Surveyor setting out the boundaries of the site and the
location of the building on the site is to be submitted to the Principal Certifying Authority to certify the
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building is located in accordance with the development consent plans. The Certificate is to be submitted
prior to the construction of the external walls above the ground floor level of the building
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D. PRIOR TO THE ISSUE OF AN OCCUPATION CERTIFICATE OR SUBDIVISION
CERTIFICATE

The requirements outlined in this section are to be provided to the satisfaction of the Principal
Certifying Authority in all instances, except where a condition explicitly specifies the approval of Council
or a Council Officer is required, prior to the issue of an Occupation Certificate or Subdivision Certificate,
whichever applies.

28. FINAL OCCUPATION CERTIFICATE

Prior to occupation or use of the development, the Principal Certifying Authority must issue an
Occupation Certificate. The Principal Certifying Authority must be satisfied that the requirements of
the Environmental Planning & Assessment Act, 1979 have been satisfied including all critical stage
inspections. Documentary evidence of all required inspections is to be submitted to Council.

29. FIRE SAFETY WORKS

The Occupation Certificate is not be issued until all fire safety works are completed and a Final Fire
Safety Certificate has been submitted to Council.

30. CERTIFICATION OF BASIX COMMITMENTS

The Principal Certifying Authority shall certify that the all the undertakings in the approved BASIX
certificate have been completed.

31. CERTIFICATION OF LANDSCAPING

At the completion of all works a certificate is to be submitted to the Principal Certifying Authority from
a qualified Landscape and/or Arboriculture Consultant certifying that the work has been completed in
accordance with the approved Landscape Plan and that a maintenance program has been established.
If relevant, the waterproofing on any green roof is to be tested and evidence of the test is to be
provided with the certification.

32. CERTIFICATION OF STORMWATER SYSTEM
Prior to issue of an occupation certificate, certification is to be provided from a suitably qualified

Hydraulics Engineer, that the stormwater system has been constructed in accordance with the approved
stormwater management plans and to best engineering practice.
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E. ADVISORY MATTERS

The following advisory matters are provided as additional information to ensure compliance with the
relevant legislation and requirements. You must also check other Commonwealth and NSW Acts and
Regulations which may apply to the works or use approved in this application.

AD1. POST CONSENT CONDITIONS REQUIRING COUNCIL INPUT

Various conditions require further input, review or approval by Council in order to be satisfied following
the determination of the application (that is, post consent). In those instances, please adhere to the
following process to avoid delays:

e Please read your conditions carefully.

e Information to be submitted to Council should be either via email to
info@waverley.nsw.gov.au , in person (at Council’s Customer Service Centre) or via post
service.

e Attention the documentation to the relevant officer/position of Council (where
known/specified in condition)

e Include DA reference number

e Include condition number/s seeking to be addressed

e  Where multiple conditions need Council input, please try to group the documentation / email/s
into relevant subjects (multiple emails for various officers may be necessary, for example).

e Information to be submitted in digital format — refer to ‘Electronic lodgement guidelines’ on
Council’s website. Failure to adhere to Council’s naming convention may result in
documentation being rejected.

e Where files are too large for email, the digital files should be sent to Council via CD/USB.
Council does not support third party online platforms (data in the cloud) for receipt of
information.

e Please note in some circumstances, additional fees and/or additional documents (hard copy)
may be required.

e Council’s standard for review (from date the relevant officer receives documentation) is
14days. Times may vary or be delayed if information is not received in this required manner.

e Any queries, please contact Council’s Duty Planner on duty.planner@waverley.nsw.gov.au

AD2. SYDNEY WATER REQUIREMENTS

You are required to submit your plans to the appropriate Sydney Water office to determine whether
the development will affect Sydney Water’'s sewer and water mains, stormwater drains and/or
easements.

If you are increasing the density of the site, a Section 73 Compliance Certificate under the Sydney Water
Act 1994 must be obtained. The application must be made through an authorised Water Servicing
Coordinator, for details see the Sydney Water website.

Following application a "Notice of Requirements" will be forwarded detailing water and sewer
extensions to be built and charges to be paid. Please make early contact with the Coordinator, since
building of water/sewer extensions can be time consuming and may impact on other services and
building, driveway or landscape design.

AD3. DIALBEFORE YOU DIG
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Underground assets may exist in the area that is subject to your application. In the interests of health
and safety and in order to protect damage to third party assets please contact Dial before you dig at
www.1100.com.au or telephone on 1100 before excavating or erecting structures (This is the law in
NSW). If alterations are required to the configuration, size, form or design of the development upon
contacting the Dial before You Dig service, an amendment to the development consent (or a new
development application) may be necessary. Individuals owe asset owners a duty of care that must be
observed when working in the vicinity of plant or assets. It is the individual’s responsibility to anticipate
and request the nominal location of plant or assets on the relevant property via contacting the Dial
before you dig service in advance of any construction or planning activities.

AD4. TELECOMMUNICATIONS ACT 1997 (COMMONWEALTH)

Telstra (and its authorised contractors) are the only companies that are permitted to conduct works on
Telstra’s network and assets. Any person interfering with a facility or installation owned by Telstra is
committing an offence under the Criminal Code Act 1995 (Cth) and is liable for prosecution.
Furthermore, damage to Telstra’s infrastructure may result in interruption to the provision of essential
services and significant costs. If you are aware of any works or proposed works which may affect or
impact on Telstra’s assets in any way, you are required to contact: Telstra’s Network Integrity Team on
Phone Number 1800810443.

ADS5. ALTERATIONS AND ADDITIONS ONLY

This consent is for alterations and additions to the existing building only and should during the course
of construction a significant amount of the remaining fabric of the building be required to be removed,
works must cease immediately and a new development application will be required to be submitted
for assessment.

AD6. EXCAVATION TO BE LIMITED

Excavation shall be limited to that shown in the approved plans. Any further excavation will require
Council approval.

AD7. BONDI - ROSE BAY SAND BODY

This site may be located within the Bondi - Rose Bay Sand Body as identified in Council’s Aboriginal
Cultural Heritage Study 2009. Should an object of potential Aboriginal or archaeological significance be
discovered during the demolition, excavation or construction period associated with this development,
works are to immediately cease and the NSW National Parks and Wildlife Service must be contacted.

Waverley Council must be notified of any referral to the NSW National Parks and Wildlife Service and
be provided with a copy of any subsequent response.

AD8. TREE REMOVAL/PRESERVATION

Any trees not identified for removal in this application have not been assessed and separate approval
may be required. Any pruning of trees on adjoining properties required for the erection of scaffolding
and/or the construction of the building may also require approval.

AD9. WORK OUTSIDE PROPERTY BOUNDARY

This consent does not authorise any work outside the property boundary.
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Section 4.55 Modification

Report to the Waverley Local Planning Panel

WAVERLEY

—_—— ——

Application number

DA-142/2017/1/B

Site address

8 Jackaman Street, Bondi

Proposal

Modification to alter internal layout and increase roof height

Approved development

description

Review of refusal for demolition, construction of a dual occupancy development
(attached), Torrens tittle subdivision and a swimming pool.

Date of lodgement

6 August 2020

Owner Fine Point Developments Pty Ltd

Applicant Fine Point Developments Pty Ltd

Submissions A total of fourteen (14) submission received

Cost of Works $32,250 in addition to the original cost of works.
Issues Non-compliance with the FSR development standard.

Recommendation

That the application be APPROVED.
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1.1

PREAMBLE
Site and Surrounding Locality
The site was inspected in 2018 when the original development application was assessed.

The site is identified as Lot 35 in DP 4339, known as 8 Jackaman Street, Bondi. The site is rectangular
in shape with a front (east) boundary measuring 12.19m and side boundary length of 41.695m. The
site has an area of 508.3m? and the site falls from the rear towards the front by approximately 2.9m.

The site was formally occupied by a single storey dwelling house with no vehicular access. Demolition
and construction works have recently commenced (i.e. since the middle of 2020).

The subject site is adjoined to the north by a single storey attached dwelling (at 10 Jackaman Street)
and to the south a two-storey brick dwelling house (at 6 Jackaman Street). Jackaman Street is
characterised by predominantly single storey freestanding and attached Federation dwellings with a
few contemporary dwellings. The locality is characterised by predominantly residential development,
including free standing dwellings, semi-detached dwellings and terraces. In particular, the nearby
Philip and Avoca Street have a similar cohesive streetscape to Jackaman Street.

/ | B | b
nearmap™:

—! 1. | g [ 8 ‘ N
Figure 1: Recent aerial photograph of the site (identified by blue pin graphic) and surrounds
(Source: NearMaps 2020)

Infagery ©20;
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Figure 2: The site (in its state prior to demolition works) in its streetscape context (looking west)
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Figure 3: ‘Bird’s eye’ view aerial photograph, looking south over properties on the western side of
Jackaman Street to appreciate rear building lines of surrounding dwellings/buildings on
either side of the site (Source: NearMaps 2020)

1.2 Details of Approved Development

The site benefits from a complying development certificate, known as CD-125/2017 for the demolition
of existing structures only, which was issued by a private certifier and registered with Council on 23

June 2017.

98



13

The original development application, known as DA-142/2017 for the construction of a two-three
storey attached dual occupancy with integrated garages, pool and Torrens title land subdivision, was
refused by the former Waverley Development Asesssment Panel on 25 October 2017.

A review application, known as DA-142/2017/1 was made under section 8.3 (formerly known as
section 82A) of the Environmental Planning and Assessment Act 1979 (the Act). This review application
was approved by the former Waverley Development Asesssment Panel on 18 April 2018. The
development consent required via condition 2 the following design modificaitons to the approved
development:

2. GENERAL MODIFICATIONS
The proposal shall be amended as follows:

(a) The metal outriggers supporting the screens to the northern and southern sides of the
development shall be deleted. The screens can be designed to fold into the interior of the
front verandabhs.

(b) The landscape plan referred to in condition 1(a) of this consent shall be amended to change
the replacement street tree to a Brushbox (Lophostemon confertus) and must be a
minimum pot size of 100 litres. The tree is to be planted on the naturestrip midway between
the northern edge of the driveway and the boundary with 10 Jackaman Street.

(c) The storm water plans referred to in condition 1(d) of this consent shall be amended to
revise the orifice diameter to be 60mm and to indicate that 3.000L rainwater tanks are to
be installed for each dwelling of the development.

The amendments are to be approved by the appointed Principal Certifying Authority prior to
the issue of a Construction Certificate under the Environmental Planning and Assessment Act
1979.

A modification application, known as DA-142/2017/1/A for modification to construct a new media
room at basement level and new windows was approved under delegated authority on 20 July 2018.

Background of subject application

The subject application was lodged with Council on 6 August 2020. It was initially and intended to be
made under section 4.55(1A) of the Act, which means the modification was of minimal environmental
impact.

During the course of the preliminary assessment of the application and following the closing of the
notification/submission period, the applicant wrote to Council on 25 September 2020 to formally
remove the proposed modification to the driveway design and reaffirm its approved design as a single
shared driveway to provide access to both approved dwellings on the site.

Following its preliminary assessment, the modification application was deferred on 6 October 2020 for
the following reasons:

1. Change the application from a section 4.55(1A) to section 4.55(2) as the proposed
modifications do not constitute minor or minimal environmental impact.
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1.4

2. Correctly calculate the overall floor space ratio or gross floor area of the approved
development, as proposed to be modified, and provide further written justification for the
proposed increase of gross floor area.

3. Clarification and improvement of the shadow analysis of the approved development, as
proposed to be modified.

4. Clarification and further details on privacy mechanisms for the west-facing window openings
on the first floor level of the approved development, as proposed to be modified.

5. Formalise the decision to not modify the approved driveway design.

6. Correctly measure the increase of the overall building height of the approved development, as
proposed to be modified.

Council received amended plans and additional information on 15 October 2020. The plans and
information did not require public notification as they did not change the scope and design of the
proposed modifications. These plans and additional information form the basis for the assessment of
this application.

Proposal

The application has been now made under section 4.55(2) application and provides for the following
modifications to the approved development:

Basement Level (both dwellings)
e Replace cellar with storage room and reposition of laundry.
e Minor change to stair leading to garages.

Ground Floor Level (both dwellings)
e Deletion of split level to create a consistent finished floor level of RL67.710.

First Floor Level (both dwellings)
e Extension of rear bedrooms, involving additional gross floor area.
e Change of finished first level from RL70.650 to RL71.010.
e Minor reconfiguration of internal layout by removing internal door opening of rear bedrooms.
e Increase of top of side roof parapets of both dwellings from RL71.810 to RL72.120.
e Increase of top of roof parapet of front/street facing front portion of the southern dwelling
from RL71.400 to RL 71.700.

Roof Level
e Change of uppermost roof level from RL74.100 to RL74.700 (i.e. a net increase of building
height by 600mm).

Western Elevation
e Vertical louvre screens across western elevation.

Side (North/South) Elevations
e Slight change to the number of panes of first floor windows (from four to two), while this is
not notated on the plans, it is still considered in the assessment of this application.
e Indication of AC or air-conditioning units on either side.

100



2. ASSESSMENT

The following matters are to be considered in the assessment of this modification application under
sections 4.15 and 4.55 of the Environmental Planning and Assessment Act 1979 (the Act).

2.1 Section 4.55 Considerations

The application was initially submitted under section 4.55(1A) of the Act. The preliminary assessment
of the application revealed that the scope and extent of the associated environmental impacts were
not deemed “minimal” under the terms of section 4.55(1A) of the Act. Accordingly, the application was
deferred to require the application to be made under section 4.55(2) of the Act.

The proposed modifications are considered to be substantially the same development as the original
consent given the land use and essential nature of the development are unchanged.

The modifications result in a modest increase of the overall gross floor area of the development to the
rear of the development. While the overall building height of the development has been increased, it
will remain compliant with the height of buildings development standard under Waverley Local
Environmental Plan 2012. Therefore, the perceived building height, bulk and scale of the approved
development, as proposed to be modified, will largely remain unchanged from neighbouring properties
and the public domain.

The environmental impacts of the proposed modifications are discussed later in this report.

Council has consulted any relevant Minister or Authority and publicly notified the application to
surrounding properties. No submissions were received.

2.2  Planning Instruments and Development Control Plans

The following is an assessment against relevant legislation, environmental planning instruments,
including State environmental planning policies (SEPPs), and development control plans.

2.2.1 SEPP (Building Sustainability Index — BASIX) 2004
The application was accompanied by two BASIX Certificates to reflect the approved development, as
proposed to be modified. The BASIX Certificates list measures to satisfy BASIX requirements which
have been incorporated into the development.

2.2.2 SEPP 55 Remediation of Land
There is no known history of contamination applicable to the site. The subject site has historically been

used for residential purposes. Accordingly, site land contamination is considered unlikely and no
further investigation is necessary.
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